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Dear Readers,

we have devoted the August edition of HR Perspectives to the upcoming changes
in employment and labour law. They include the proposed changes to how industrial actions
are carried out, as well as to parental leave and entitlements. We also take a closer look
at requesting a non-national to work overtime.

In particular, we answer the following questions:

e How will an industrial action be carried out if the planned changes come into force?
e Isitlegal to request a non-national to work overtime if such overtime is not explicitly
set out in the work permit?

o What changes to parental entitlements will be introduced as a result of transposing
the EU work-life balance directive?

Enjoy reading!

Agnieszka Nicinska
Robert Stepien
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A big industrial dispute and strike legislation shake-up

Authors:

tukasz Chrusciel, attorney-at-law, partner, lukasz.chrusciel@pcslegal.pl

Robert Stepien, attorney-at-law, partner, robert.stepien@pcslegal.pl

Bartosz Wszeborowski, advocate, senior associate, bartosz.wszeborowski@pcslegal.pl

The government has put forward a proposal for a new law on industrial disputes. This would
be a major shake-up as the existing law has remained virtually unchanged for more than
30 years. Trade union rights will be limited by the changes, possibly resulting in mass protests
organized by trade union heads. The following table provides a comparison of the existing

and planned legislation:

STRIKE VOTING
LEGALITY CHECK

NOW

e Not possible to go to court
to check the legality of the strike
voting.

ACCORDING TO THE NEW ACT

e The legality of the strike voting will
be determined by the court. Either
a trade union or an employer can ap-
ply to the court to examine the legality
of the strike voting;

e The courts of first and second instance
have 14 days each to make a ruling;

e The strike may not commence until
the court's decision becomes final.

REASONS FOR
INDUSTRIAL
DISPUTES

e Industrial disputes may concern
working conditions, wages, so-
cial benefits, as well as trade un-
ion rights and freedoms.

e The list of potential reasons for indus-
trial disputes will be extended to in-
clude virtually any collective employ-
ment case concerning.

JOINT UNION
REPRESENTA-
TION

e Trade unions can establish joint
union representation if they de-
cide to do so;

e This hardly ever happens which
means that each of the work-
place trade unions, even those
without a status of a representa-
tive union in a company, can ini-
tiate its own industrial action.

¢ Negotiations should be carried out
through joint union representation;

o If joint union representation is not es-
tablished, negotiations are carried out
with each trade union individually, pro-
vided that at least one trade union par-
ticipating in the strike negotiations has
the status of a representative union
in a company;

e A trade union which puts forth de-
mands in an industrial dispute should
notify the other unions about it.

DURATION OF
THE CONFLICT

¢ An industrial dispute can go on
indefinitely with neither party
making any effort to end it and
keeping a strike option open.

e The duration of industrial dispute and
negotiations will be limited to 9 months
from the initiation of the dispute (with
the option to extend it further by
3 months);

e The dispute expires within 9 or max.
12 months, if:

othe parties fail to conclude an agree-
ment ending the dispute or draw up

PCS Paruch Chrusciel Schiffter Stepien | Littler Global



https://pcslegal.pl/en/
mailto:lukasz.chrusciel@pcslegal.pl
mailto:robert.stepien@pcslegal.pl
mailto:bartosz.wszeborowski@pcslegal.pl

HR | PERSPECTIVES

AUGUST

PCS | Littler

a record of divergencies, followed by
a strike voting and action; or

owhen the trade union drops the dis-
pute.

e Disputes initiated and unconcluded
before the new Act becomes effective
would expire 12 months after it is en-
acted.

COLLECTIVE
LABOUR
AGREEMENT
DISPUTE

e |f a dispute concerns the content
of a collective labour agreement
or an agreement to which a trade
union is a party, it is not possible
to initiate and carry out the dis-
pute prior to the agreement ter-
mination.

It is not necessary to terminate
a collective labour agreement
or an agreement to which a trade un-
ion is a party if the dispute does not
concern the content of the agreement
but the performance of the agreement
or compliance with its provisions;

If a collective labour agreement does
not provide otherwise, it can be termi-
nated with a 3-month notice period

NOTIFICATION
DUTY

e Should an industrial dispute
arise, the employer must notify
a district labour inspector.

Should an industrial dispute arise,
the employer must notify the Minister
of Labour.

PREVENTIVE
MEDIATION

e There is no “preventive” media-
tion. Only when the conflicted
parties are unable to reach an
agreement in the negotiations
can a mediator step in.

Parties may agree that a mediator
would participate in the negotiations
to help the conflicted parties come
to an agreement at the early stage
of the dispute.

WARNING STRIKE

e No obligation to give notice
of a warning strike.

Obligation to give a 3-day notice
of a warning strike.

DATE OF STRIKE

e A strike cannot be initiated
sooner than 14 days following
the date of dispute notification.

A strike cannot be initiated sooner
than 21 days after the demands have
been put forward.

STRIKE VOTING
OBLIGATIONS

¢ No specific obligations.

The strike voting should be carried out
30 days from drawing up the record
of divergences;

At least one representative trade union
must participate in the voting;

At the request of the trade union,
the employer should provide infor-
mation on the number of employees
in the workplace;

The trade union keeps the voting doc-
umentation for 12 months following the
strike voting to make it available for
a labour inspection or judicial review.
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It is legal for a non-national to work overtime

Authors:
Kinga Polewka-Wloch, attorney-at-law, associate, kinga.polewka-wloch@pcslegal.pl
Ewa Wysocka, trainee attorney-at-law, associate, ewa.wysocka@pcslegal.pl

The Chief Labour Inspector and the Ministry of Family, Labour and Social Policy claim that
an employer may employ a non-national only for the number of hours set out in the work permit
or in the declaration on entrusting work. According to their line of argument, the wording
of the permit itself sets out the exact number of work hours, not the minimum number of such
hours. Such strict adherence to the letter of the law leads to the conclusion that each time
a foreign national works for more (or fewer!) hours than determined by the permit, for example
more than 40 hours for a full-time job, their employment is not compliant with the conditions
set out by the permit issued and thus is illegal.

This also applies to contracts under the civil law code, which should, in principle, be more
flexible.  Nonetheless, they are not exempt from this requirement and the number
of a non-national’s work hours (per week or month) must also be provided in the application
and then included in the permit. Meanwhile, according to the line of argument mentioned
above, any exception from the number of hours provided in the permit, whether above or below
the limit, will render the employment non-compliant with the conditions of the permit issued.

We believe that the Ministry of Labour and Labour Inspectorate’s interpretation
of the regulations is wrong and leads to absurd results. Working time standards are not
the same as the number of work hours that must be provided in the permit application.
The above interpretation erroneously equates the two concepts. The rules governing when
it is permissible to exceed the general working time norms and by how much are set out by
the Labour Code and apply to all employees regardless of their nationality. Thus, it is legal for
a non-national to work overtime as long as it complies with the limits determined by the Labour
Code.

The existing regulations do not provide for a permit or declaration to include potential overtime
work. Such an option is not included in the template forms at all, which is perfectly
understandable. Otherwise, it would constitute unwarranted overtime scheduling. Thus,
following the reasoning of the Ministry and Inspectorate, only those non-nationals who do not
need a work permit to take up employment (e.g. graduates of full-time studies at Polish
universities, holders of a long-term EU resident permit, etc.) may legally work overtime.

However, it should be underlined that non-nationals working based on a work permit
or a registered declaration can be requested to work overtime subject to the same rules
as Polish employees.

Changes in parental entitlements

Author:
Matgorzata Bielanska, attorney-at-law, associate, malgorzata.bielanska@pcslegal.pl

The planned amendment to the Labour Code related to the transposition of the EU work-life
balance directive is to bring about significant changes in parental entitlements, especially con-
cerning parental leave. Furthermore, a whole new set of tools for a more flexible response
to personal and family emergencies are being planned.
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The first of such measures is the 'carer’s leave'. It is to be granted for up to 5 days per calendar
year. As the name suggests, its purpose is to provide personal care and support to a family
member or a person living in the same household who requires care or considerable support
for serious medical reasons. Notably, employees can take this kind of leave only for the sake
of their children, parents or spouse. The period of carer's leave is to be counted towards
the period of employment which is the calculation base for employee entitlements.

Another new solution is force majeure leave for urgent family matters caused by illness
or accident, which require the employee's immediate presence. The leave on half pay
will be 2 days or 16 hours per calendar year.

As regards parental leave, the most significant change from the employer's perspective
is the extension of leave from 32 to 41 weeks for a single birth and from 34 to 43 weeks for
a multiple birth. Each employed parent of a child has an exclusive right to 9 weeks of parental
leave.

The protection of employment stability for employees exercising parental rights (including ma-
ternity, paternity and parental leave, as well as the new carer’s leave) will be strengthened.
This means that such employees will not only be protected against termination of employment
(except for summary dismissal approved by the company trade union) but also that the em-
ployer will be forbidden from making any preparation for terminating the employment relation-
ship with them. Moreover, if a protected employee is terminated, the employer will have to
prove that there were objective reasons for their termination.

You will find information about the upcoming PCS | Littler events and interesting
publications by our lawyers below.

The No, because of GDPR! Series: Remote working a data security risk —how to protect
your data effectively?

We would like to invite you to another meeting in the No, because of GDPR! series.
Date: 3 August, 11:00-11:45, online.

Speakers: Pawet Sych and Robert Stepien.

More: here. | Sign up: here.

Series: The 10 upcoming changes in employment law

Join our next meeting in the 10 Most Important Rules series.

Date: 10 August, 11:00-12:00, online.

Speakers: Katarzyna Witkowska-Pertkiewicz and Stawomir Paruch.
Read more: here. | Sign up: here.
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Healthy Workplace: Employee mental problems - how to respond to them?

We invite you to participate in the next Healthy Workplace meeting.

Date: 11 August, 11:00-11:45, online.

Speakers: Katarzyna Witkowska-Pertkiewicz and Bartosz Wszeborowski.
More: here. | Registration form: here.

Healthy Workplace: OHS is a bone of contention with trade unions

We invite you to participate in the next Healthy Workplace meeting.

Date: 18 August, 11:00-11:45, online.

Speakers: Robert Stepien, attorney-at-law, and Bartosz Wszeborowski, advocate.
More: here. | Registration form: here.

Webinar: Employment Law Changes: EU work-life balance and parental directives,
sobriety tests and remote working

Please join our meeting organised with the British-Polish Chamber of Commerce.
Date: 24 August, 11:00-12:30, online.

Speakers: Marcin Szlasa-Rokicki, Pawet Sych and Bartosz Wszeborowski.

Host: Michat Dembinski, BPCC Chief Advisor.

Registration form: here.

HR Compliance Expert course: Protection of whistleblowers — act now or wait
for the final version of the regulations?

We would like to invite you to participate in the HR Compliance Expert course.
Date: 30 August 2022, 11:00-12:00, online.

Trainers: Karolina Kanclerz and Bartosz Tomanek.

More: here. | Please register here: perspektywyhr@pcslegal.pl

There is a fee to attend the event.
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PCS Litter FAQs — Remote working

FAQs - praca zdaina

Each week, as part of our FAQs - Remote Working series,
we answer the most frequently asked questions about remote
working.

Authors: Stawomir Paruch, Bartosz Wszeborowski, Michalina Le-
wandowska-Alama.

Current issues: here.

PCS) Uter FAQs - Parental entitlements

FAQs - uprawnienia rodzicielskie

As a result of the EU work-life balance directive’s transposition,
working parents will get several new entitlements, including those
concerning parental leave, flexible working time or special pro-

e e R tection of employment.
.L;me,w - Each week we provide answers to the most frequently asked
guestions about the new parental entitlements.
s Authors: Katarzyna Witkowska-Pertkiewicz, Kinga Rozbicka.
LA Tecow Current issues: here.
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